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TRACCE ESTRATTE

TRACCIA 2

1) Discrezionalita amministrativa e discrezionalita tecnica.

2) Principi di fiducia e di risultato nel codice dei contratti pubblici.

Informatica: Cosa si intende per sistema di videoscrittura

Inglese: Brano estratto allegato

TRACCIA 3
1) Le modalita per I’esercizio del diritto d’accesso agli atti amministrativi.
2) Amministrazione per accordi e art 11, legge 241/1990.
Informatica: Con quali modalita puo essere apposta una firma digitale su un documento

informatico

Inglese: Brano estratto allegato

Firma autografa omessa e sostituita a mezzo stampa ai sensi dell’art.3, comma 2 del

d.lgs. 39/1993
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including procedural irregularities in the process of a structured f..._..._.__._.____ :

The case is easily distinguishable from (freenpeace, by

There have been important developments in relation to the ....___...ﬁ___.__.
for impartiality in judicial decision-making. The courts have mn_am e
tests for establishing whether a decision should be annulled beocas
of impartiality. Understandably, they have been more flexible about
trative decisions than about judicial ones where the test is arpin.w..._."_. s

the relevant circumstances, as ascertained by the court, the wﬂ.&.ﬁ ,__ )

informed observer, having considered the facts, would conclude that there
a real possibility that the tribunal was biased”.'*"
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8. Liability T

Ombudsmen’s reports have been urged as a resort for ideas for courts w
awarding compensation for breaches of human rights legislation. Awards nf

damages by courts can be very high in England and Wales although thass

have been concerted efforts to keep awards for damages for breaches

Human Rights Act at the lower end of the scale where possible ﬂo.fﬁ.. |
the law is very difficult and unpredictable. Attempts to Enﬂ.waun.._ﬁ _ﬁﬁ_ﬁ1 pn.__w |
EU law into domestic law have not to date been successful Proposa o
the Law Commission (a law reform body financed by the publie E—a@ ﬁ.,
S0U m.m; greater discussion of bringing requests for damages with ju Ealmhq MM
Wﬁijﬂ.ma:m (technically possible but very rarely done) and also int n%,
iability | y

. for unlawful activity per se as in the French system. The recommen-
dations were not widely supported,™ _

9. Contracting Out Government _._,_ﬂ

_n. the UK we have seen more of contracting out of governmental fu
to private sector bodies than anywhere else in Europe. In the v
ncw %EE.:E.«E by contract the Efficiency and Reform Group in the et
anvﬁm_ﬂhﬂ ﬂH“_mHﬁ_m =:E=..~_n on procurement and contracting by mcquEEmﬁ
s nw_mnn_nu and : Crown Commercial Seryice (2013) centrali :u o
R m 'OF goods and services.™ As private entities replace mnqu_.nE..um&__.\_M
i pure sense, .EE as activities assume more of a competitive context ma.,ﬁ
clivery, the question inevitab) y arises as to whether stand ards of good naﬂnﬂuf

(68} Porer . Magill [2002] 40
slomn,

457, This case emerged after an investigation by the Audit Commis-
(69) Cullen v, ¢ Wief Constable .

the RETO |
(70) Law Commission Admix ofthe RUC, 120012 4l ER 237 (HL),

wtrative Redress Publi :
7 : L edd Publ i
(71) _._.L_.‘_...___.E_E.._.,E.HE ._,,,___ﬂ_q_ﬁ_.._:__,.u__ﬂ___..___E‘_?_.____.E.E_;m_E__H_Mm_a.ﬁu_..q_b__“_.u_u_ﬁ_.unh_.___““H._.q the Cltizen (10 322, 2010),

E.H-..m; h..ﬂ..ﬂﬂ—._-_._u ..“—.E_.-.__mu.
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itration formulated in the public sector should apply in the private sector.
uhould there be a right to good administration against private sector m_w_-qm_.w._u
of u worvice to the publict If so, should they apply with or without ﬂ:ﬂ_mnm.ﬂnﬂ
40 i to ncknowledge the different context of the private and market enyiron-
ment. Soveral points should be recalled: first of all markets are never govern-
ment noutral: they invariably only exist to the extent ﬁ____.__v governments p:?.a
(hom to exigt. Secondly, if governmental functions are being Eﬁﬂﬁm@ out, is
(here not an element of public interest involved in the transfer _._.__.m.%__qu_.w. of
(unction? The public interest has seen an irrebutable uuﬁsﬂcmﬁu in _.nqa.:..i.
standards of good administration and transparency. Where private Enm.__mu“mm
are noting as proxies for government there seems no reason why the prineip mm
we have witnessed should not be applied to those bodies. There seems no goo
reason why human rights protection should not apply. A recent HE:” on a
(/K Bill of Rights recommended extending the concept of the state for human
vights purposes.™ :

m:_ HE _m_o_b for instance, private companies may be %Emug by ““_._m
Secretary of State as public bodies where they are Elwuﬂ_nm ?m_ﬂﬂcwn .nm.
public nature or which are providing under contract ﬁm__ a public au &nﬂ, Hﬂ
any service whose provision is a function of that authority (s. 5 ﬂ_w*_ﬁ.,. 2 (b)).
The formulation is not intended to cover areas “properly the realm . Euﬁwu
and that should remain confidential and qu.nﬁu.ns ﬂm.mm.u the Hnuﬁ_.nMMmM :
Information Regulations the coverage of vﬁﬁa% is Eﬂ.m imm ﬂ .M:H
broader than under FOIA. Under HRA, private w.@&uw pe E.E_um vﬁu
functions are covered by the Convention rights. The EQEF question has been
what is a publie function? Is provision by private bodies of mmsmrﬁwm.ﬁ ﬂﬂ
dential accommodation for the old a public function because Eﬂf Em| e
duties or powers to provide such funetions! The tendency of the nmwau_w e
the balance and distinctions have been fine ones — has _Eo__., to say En L m 7
is required than functional similarity. The answers provided by the E:Em
have not been altogether satisfactory and, as Lord Neuberger E.mm%w.&.
problem is one that requires legislation.™ Elsewhere, where functions arc

issioning of nuclear power plants -
cloarly those of a state nature — decommissioning o r
even w,na:mw the government may wish to engage in competitive processes for

contracting out the function there are detailed provisions in place for allowing

o Commiaion o a UK Bill of Rights (2012), hutp/www.justics.gov.ukjdowloads/sboutebi
uk-bill-rights-vol-1.pdf.
i ..P—. Hg.. .n.ﬂ—. mq.f - &
(78) HC Standing Committee B, Jan tably divided and raises more questions than solutions: ¥ L
(74} Iho pom zﬂﬁ%ﬁnﬁﬁ.ﬁh mﬁ_ﬂﬂmntr 21, The Joint Human Rights Committee m... the
¥ n.!&ﬁm&“:_n:@- and Lords has reported on the Meaning of Public Authority wnder _._?w H Mﬂnﬂ _“u_n”__“
H.....H__..__,_._“__E_a:s divide: FIL 39 (2003-04) and HT. 77 (2006-07). See UK Bill of Rights Comm

note 72,
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“anyone” on the basis of maps or plans fo )
ik . r the loe "
for an appeal against the findings. W arca, .l.
. We find numerous references to openness, fairness and m__u i
ciples from the Franks report of 1957 on Tribunals and Enc bartia
notorious episode in chicanery by public officials); to fai u: i
ency; EE:E upon proper and adequate mimmuam and u_..:
mwcz.amrm:_m as requirements from courts and ombud .M..“._.h.__.,".
tionate decision-making and consistency as a clear EE&_E_ #..._”_“.“
reports; adequate compensation or remedies when — N
tion have _u.mmz committed; giving reasons for ﬁ_mammmanu_mm bt
internal grievance procedures before the ombudsmen = BN
as a requirement of executive guidance, ombud Or courts
legislation and the Civi : udsmen reports,
n and the Civil Procedure Rules. We witness effioias ©
_Hw M ,_um rliamentary and auditing requirement through ﬁ_u_ﬂﬁ__..*..m
_p. _._H it Office and the recently abolished Audit Comid mﬂanr.ﬁr
W_H_ W_Msﬁ”ﬂﬁ responsibility for audit will be Eﬁ&ﬁﬁﬁ. Wn

ealt _.ﬂ_ﬁ:ﬂ.m :EWHEH.___..Q 1 . on _“_.H..
. . g private sector

- . . arra ;
:u..u_ Accountability Act 2014.). A code of audit _.mﬁn._m@Emuﬁ_f |
?F_M ational Audit Office.”) More receilly el mﬂ ice will __Q )
aK o : ionalitv &
g, protection of equality, use of minority | proportionality
mate expectations a ; ; Y languages and me
! § requirements introduced

decisions. - H—.-_ﬁﬂm—n FW,P— and or
An #._,._E:._mm:ﬁ. : 5 _a-ﬁ
& rative Justice and Tri . i
the Tribunals, Courts and miﬂ%—“.q__wﬁ_mumgﬁ%::ﬁ_ was established unc
on adminigtrative &t C PR
§ mandate was to keep ynd : not just in relation to tribunal
P under review the “administrative justice syvat

utive nature are e
: made in relat; _

relationshi alion to particular personsg”® Halg:
Resol EEJ %MEE: courts, tribunals, aEw:nmE_MH “u_M A i e
hie e, cwﬂwi reflects the needs of ugers.© EmE“n #.E_._ ative
to greater faj _.=m_._mr.nm m:g.mﬁc:_,m__ ministers and W _uﬂ A
government _.m_.u_.m_ﬂ_m__”n_ﬂf._:m:ﬂu_ and effectivenesy ..___..M_.m PR
:.ﬂ_.ﬁﬁﬁ Adsoclated w
Was seen Wag no gr ; i\
48 & matter of considerable e M..Muz_wr charter of rights to turn

..
£

at the Council was ¢ _wu ed in

e
....__....__._

_.: ..._r.-._ﬂ.wu on h..... I
i Con :
(2} http:ffww ¢ Lommiltee on Administray; 3
: W.p .-.lq-.qﬁh e LN S
T orbunals and Inquirics Coand 218 (1967). i
"RA 2007 s ind Enforee y : Cin A I

(5) Exp 007 m_u__!_.;..:? 14, ment Act 2007 u . Its widk

”.._?En E 1
0 the ..H.:_“::._:Hn. Courts etq Bill para, 29.31 |

—.*— .L-

-Hh..-.‘ -1.!....L /

Lol fein ....Mu y

. ....._ _r.....-T‘-.”.LH.- ..1
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2013 leaving no independent body to oversee administrative justice for the
firat time since before 19568.
The context of honesty and probity in public service and integrity of appoint-
nents is addressed by a variety of devices including a Code (May 2010) for the
conduct of ministers.” Parliament has its Code of Conduct (2012)* which is
policed by the Committee of Privileges and the Parliamentary Commissioner
on Standards, and the Lords have their own equivalent. The civil service now
operates under a statutory framework (Constitutional Reform and Governance
Act 2010) and no longer under the prerogative. Provision for Local government
in England to uphold standards were altered under the Localism Act 2011.”
All public servants are duty bound to comply with the Nolan principles of good
government, - the general principles of conduct identified by the Committee on
Gtandards in Public Life"” as applying to holders of publi¢ office and which
can usefully be spelt out: Selflessness; Integrity; Objectivity; Accountability;
Honesty and Leadership. A Com missioner for Public Appointments

Openness;
oxists and there is a code on public appointments.””
This if you like is the constitutional dimension of good administration. We
<hould note that very little if any of this is the subject of judicial enforcement
predilection for internal administrative enforce-

and shows the typical British
ment of standards. Whistleblowing is given statutory protection and numerous
episodes in health administration have shown the existing provisions working

in a feeble manner."

1. Tribunals and Adjudication

ries Act 1958 (now 1992) and the Tribunals, Courts
TCEA) govern most statutory tribunals, The 1958
dministrative justice in England a viewpoint
leading to the Franks Inquiry did not
The first two acts provided for

The Tribunals and Enqui
and Enforcement Act 2007 (
Act skimmed the surface of a
reinforced by the fact that the events
itsolf come within Franks' terms of reference.

(6) r_.._..._..n__.._&E._E_E.naq,=E____....E___hnaﬁlxicnuﬁlg;._nmﬂﬂ_EF..EF_«E and  http:/[ajte.

justive gov.uk/.
(7) ____;,E._.._.Eii.E.E-EE:E?EF:F_.H_Emlnﬂu,ipnﬁ_luﬁEiiﬂfﬁiﬂ_umuﬂq_bl%luu.
=E_Ea§==._.._-Eninaf.w?inam:_Em?.:ﬂﬁ&—mﬁ:uﬁ%&.
§N/PC/05707 House of Commons

(8) http:/[www.p
(9) See Local Govermment: the Standards Regime in England
Library (2013). Wales, Scotland and Northern Treland have their own arrangements.

(10} rn_“_uuziii.mzwns.mg.—p:_n.nn:.:r___.
(11) http:/ ____EE_EEEEEEEEEEE.E:n?m:.pn pendent.gov.uk/ iﬂ.anﬂﬁuﬂ?ﬁnn_ﬁ.ﬁn 12/02]
ode-of-Practice-20121, pdf.
(12) See Publio Interest Disclosure Act 1998 as amended and NHS guidance http://www.nhsdirect.
__Ei_mtmﬂ_ﬁﬁuﬁnnﬂanuﬁaﬁnﬂﬂin-

nhs.ukfubout/freedomofi nformation/foipublicationscheme/~
ments/OurPolicies AndProcedures/ HRAndEmploy ment (20130801 _Whistle_blowing_policy.nshx.

On confidentinlity and severance payments see National Audit Office (2013):
htt p:/fwww, nao org.uk/wp-content /uploads/201 3/10/Confidentiality-clauses- supplement,pdf.
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procedures for scheduled tribunals and
appeals to courts of law, The Council on

Tribunals 4 product

produced rules of procedure for tribunals, Since the M_._EH...,_..
rules of procedure are produced by the Ministry of Justioe ay
Parliament. For inquiries into fact finding exercises, the calide

dents or disasters and informing the public of how they were ¢
lessons to be learned, the Inqui

work. This allows
evidence.

nquiries, Enmn:a.:m..,.“

procedures to be held in private and for .EH

The TCEA has recast our sy a =Em¢9

stem of tribunals into
System under a president (a senior Judge) compris;
tier (appeal) tribunals, They are served by a Tribunalg Servi
part of the Courts hich is an executive ;
Ministry of Justice (2007). This reform was ..

y r method of deliverin

a year. The
in a government paper'™ whij
ance redress and which y

grievance reg o8
to the “whole end to end”

of administrative Justice, Tt advo
initially so that there was
processes,

.
i

The best known

inquiries conee,

€ Provenance of this procedure,

Ures for participation have been

Dquiry is uged ag ap appeal m
a land ownep’s pro

widely uged proced
land use where an |

affecting adyergel y

the 80verning proyisions are in the Town and no__nﬁa__ EEEFN_ /
amended, Procedures for Inquiries are get out in regulati A
general are the TOP (Inquiries Procedure) ( Hnm_
paman&?

ﬁ:mw.w typically inyolye & publication
”E_.nﬁeuﬂ.m land uge, th OPportunity to make objections and a
clore apn Inspector who feports back to the mini
of local interestg ap .

inister. These give g

: | OPPOrtunity to raige objection. The procedures ha
heavily modified apq take g variety of formg o suit the
R oy
___..1_:.—__..:”_..._5____ _.‘____‘._..,.1.._ o

Upper Tribunat, [2011) UKS¢

. P'ribunals, July 2004 Cm 624
thjust. htin, See R Carnwa i .

BRUYVT. awen

ol
/ ....i £

.t

ries Act 2005 now provides thestatuee

.Wh_.. N .“.”. R

ng first tiep . _

e ;
1 .
ek

A Tid

Posed use of land. Tn relation to ing

.
28 on application of judicial ...-iﬁ, ’F
ublic Services . -
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toxt; from small informal hearings n_u Yery g Joron) rm“”“” Hﬂhﬂﬁnﬂ
ok ation. The independent. Planning Inspectorate prov | decigion but in
___.__._:_.._..H“___m_._E Gve the inquiry. They have power to e Hmmnp )
_“_._ ___:_.:.._; matters a decision may be Ewmm by ﬂmﬁ EJE__ has been into major

The most notorious use of a public local inquiry direct interest and

7 I« for development in which government has a _H just regional or

__.,:_:i_p : lve national (even international) interests and no .:w ct m““m had
which invo ﬁ% inquiries had taken longer and longer to con ‘ topics such
loeal ones. ont argue .u. n___w._m_u_imm decisions on ﬂ_ﬂm_:m_ :ﬂﬁaﬂnwn w__—uﬂn—vﬂm.
the n__:a_.:z.__:m_.ma on, road building and siting of new E%o_._wm c_“.__m p 2
i energy mwm._. a mwﬁ the complexity of legal w._dow.wr_ﬂmw st Kohind
gtz o forcing open the examination of policies an  adons
of legal HHMH caused an unacceptable delay in crucial _..._h____::_ﬁ._aH ARG
D roposals involving energy, transport, ) 5 ..Hﬁ 2008. The

For e wﬁdﬂﬂo& the reforms under the ﬂﬂuEnm h ._ was
EEE&.E*WE mn AT the Act to examine and decide upon t m%_.aum_“w”_ﬁum.
bolizhed by s Tautince Reano Pl Tt proseduses ?_a.a&ﬂ ntil 2012,
abolished by : 0 the Planning Inspectorate and its name surviv :..an_ Toi
Stream m_n - 7 | significance under the Growth and ”nm.,ﬁw_.: ht to stream-
sions of =mﬂ¢”ﬂ Mﬂn wed a government white ﬁﬂﬁﬂwﬂ__.u_mrmﬂﬁmaﬂnﬂ (NPS)
These propos "9 National Policy Stat ..
line the Ewﬁ&nmv _HEEEW H _w. M”.hainmw and effective public naﬁnﬁwnﬂwmﬂﬂ_
would go ?:Hm ms...mnua.__._ The Localism Act introduced u_ﬁ before a
and E&EE& ry roval. Examinations into proposals Ernw qﬁnimi.
of Parliamentary “PP Inspectorate (PI) which is independent o mﬂa to them.
Pand) GiA Mﬁwﬂﬁiﬁaﬂ for its overall performance and Eﬁa manage
Pl is accoun d consider the environmental impact of a ﬂﬂ.ﬂ&ﬂh and any
The panel woul Eﬁaﬂﬂﬁmnﬁuﬁ on consent for an applicati [tation on
any _u_mpq___%,wss_ﬂ!?m. The details on public notification, Eu“.n for regis-
Eam.;s_._m to _muﬂ act Assessments requirements, mﬁEp_u._‘._EE”:_uEmEmnﬂ of
By tron e ted partics, evidenco gathering, pre-mee ined is the report
_E_.__M_Eu nﬂuwm“ﬂoam%ﬂ for counter ¢4Em=%nm mﬂiﬂ_:.””_””pa and probed
evidence qigie re evidence i
ﬂamﬁﬂwﬁ. iwr %MMH_M“:% _“_Hhﬂm_m_%‘wﬂﬁ panel would ask questions rather
according to a

M 2007).
(18) Planning for a Sustainable St | : ture.planningportal. gov.uk/
(16); Diko T 2% SI 2010103 as amended and: http:/ ._._-__#.nu_m-,:n“__ﬂ_ﬂr_wu the decizion to build
(17) For procedures, see Advice-note-8.1v4,pdf For the procedures :Munuo etal.gov.uk/wp-content/
i_.._‘_.,a:ns:_“_f_u_ﬁ&ﬁ.maE_..__ﬂ._"...r_nu. Point ' see http:| ._.Fajﬁ P -M.__ﬂ___.:in rmation/Decision/121219_
S, ﬂnumi_%.wm-zn 1000 1/3. anﬁn-n#mn.ﬂwﬂﬁ%_. H__. %20A.pdf [Infrastructure Planning
D B TR 40T il W 80 Ykt HAR BAR:
EN010001_%20808 % 20HP(
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